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Although the UK and the EU have arrived at a technical agreement on the Withdrawal Agreement (WA) and 
the Political Declaration (PD) on the future relationship, ratification of these agreements remains uncertain, 
and the risk of a no-deal Brexit remains uncomfortably high. The European Council has approved a 
conditional extension of the UK’s Article 50 notification to 12th of April (if no deal approved at Westminster) or 
22nd of May (if deal is approved).  
 

This means that Financial Services firms and their customer still face the risk of a no-deal Cliff-Edge scenario 
and there is continuing need for contingency measures to be put in place both by the UK and by the EU 27.  
 

The EU and European Supervisory Agencies (ESAs) have themselves observed that 'no-deal' planning 
requires actions at both EU and Member State level. However, from what is visible to date, a number of 
Member States (MS) have yet to take action. Those that have proposed measures have come up with 
different approaches. EU level actions have been narrowly limited to those areas where the EU believes a 
possible financial stability risk exists for the EU which requires a public sector solution.  
 

As a result, existing cross-border transactions would need to be carefully analysed through lenses of both MS 
and EU level measures to ascertain client impacts. Outcomes will differ between clients depending on their 
Member State, or on whether they are active in more than one MS. 

 

Summary of EU 27, ESA and Member State Contingency measures 
 

A. EU Commission and ESAs: 

▪ Temporary and narrow measures undertaken or envisaged by the EU and the ESAs including a 12-
month equivalence determination for UK based CCPs (allowing temporary continued use of CCP market 
infrastructure, but not addressing other elements important for cleared derivatives, which may therefore 
require individual MS action), a 24-month equivalence determination for UK based CSDs and a 12-month 
window for transfer of uncleared derivatives to EU counterparties (not including other life-cycle events, 
see detail below).  
 

▪ No measures on other issues; onus on private sector and Member State (MS) solutions. 
 

▪ Where proposed Member State permissions or exemptions permit certain activities to continue, those 
should be read alongside the EU level measures to assess client or firm level action needed. 
 

B. EU and EEA Member States: 

▪ With limited time left before a potential no-deal Brexit only 14 (out of 27) EU member states (Austria, 
Belgium, Czech Republic, Denmark, Finland, France, Germany, Ireland, Italy, Luxembourg, the 
Netherlands, Poland, Spain, Sweden) and Norway have put forward contingency measures for financial 
services. Separately UK and Switzerland have executed agreements replicating existing EU-Swiss 
framework of agreements in case of a no deal Brexit1. A number of these measures are to be further 
detailed by edict type instruments, still to be put forward. 
 

▪ Proposed contingency laws show a wide divergence, ranging from a transition period for services 
connected to existing contracts, across all products, up to the end of 2020 for Germany, and with 
different periods for Spain, Italy and Poland (subject to certain conditions), through a new relatively 
liberal National Access Regimes for Finland for the provision of MiFID services to professional clients 

                                                

1 UK Swiss Joint Statement on Signing the Agreement between the United Kingdom and the Swiss Confederation on direct insurance other than life assurance, 

https://www.gov.uk/government/publications/joint-statement-united-kingdom-and-the-swiss-confederation-sign-agreement-on-direct-insurance-other-than-life-assurance/joint-statement-

on-signing-the-agreement-between-the-united-kingdom-and-the-swiss-confederation-on-direct-insurance-other-than-life-assurance and HMG UK Swiss Trade Deal Press Release, 

<https://www.gov.uk/government/news/uk-and-switzerland-agree-to-transition-trade-agreement-after-brexit> 



and eligible counterparties, to a potentially narrow set of solutions in France (CCPs, Settlement Finality, 
Portfolio Management and other services – see more detail below). 
 

C. Key characteristics of individual Member state measures: 
 
 

▪ Austria – no additional FS measures to ones announced by the EU. 
 

▪ Belgium – adjustments to the national licensing regime for Investment firms allowing them to offer, 
deliver and perform services for professional clients accompanied by powers to issue edicts, where 
recommended by central bank and markets authority to provide licensing to assure contractual continuity 
without restriction regarding the type of  client, access to CCPs, MTFs and OTFs, and to alleviate, where 
necessary local reporting and regulatory requirements, for a temporary period.  
 

▪ Czech Republic –UK firms able to settle claims and obligations for pre-Brexit financial services across 
all products, until end of 2020, without registration, no provisions for new contracts. 
 

▪ Denmark – change to national licensing regime, open to all 3rd countries, but time limited for UK firms to 
12 months only due to “political uncertainty”. Requires registration prior to Brexit day. 

 

▪ Finland – Creates a new national regime under which third country firms can obtain a cross-border 
licence to provide MiFID services to professional clients and eligible counterparties (with a transitional 
regime for UK firms). Closely linked to branch requirements under MiFID II Art. 39. Activities not to 
significantly differ from the activities a Finnish or EEA firm may carry out. Third country supervisory 
regime to be equivalent to Finnish regime and have an MoU with FIN-FSA. 
 

▪ France – Allows government right to take specific measures under executive type order (Ordonnances) 
in interest of French entities and in interest of France. Must be converted into laws within 12 months from 
entry into force. Ordinance issued on 7th of February provides specific measures for continued access of 
French entities to UK interbank & settlement systems, introduction of a national CCP licensing regime, 
certain UCITS market access rights (in conjunction with the accompanying interpretative Rapport to 
National Assembly and separate “Pacte” law) and continuity of ISDA type master agreements. In relation 
to contract continuity, provides for the Government to adopt specific measures to secure the transfer or 
performance of ongoing contracts for transactions in the interest of French entities and France. In this 
respect, it should be noted that the interpretative Rapport accompanying the law enumerates only FX, 
precious metals and CO2 instruments. Ordinances issued also allow for a mechanism to transfer ISDA 
contracts with UK LEI entity to a EU/EEA/French LEI entity with limited repapering under “passive 
acceptance where certain conditions are met”. French NLR “Inter-Dealer Exemption” confirmed for 
French financial institutions dealing on principal to principal basis, (i.e. not for clients) in OTC 
transactions in financial instruments with third-country authorised credit institutions or investment firms, 
including UK based firms. (see detail below).  
 

▪ Germany – Grants German national supervisor (BaFin) right to implement measures allowing UK based 
firms using the EU passport today to service clients in Germany in relation to existing contracts (including 
life-cycle events) in Germany up to the end of 2020 at the latest. 
 

▪ Ireland – Aside from a specific measure on Settlement Finality Directive, no additional measures to EU 
measures on CCPs, CSDs and uncleared OTC derivatives.  
 

▪ Italy – 18 month temporary cross border regime for banking and investment services (excluding 
retail/non-professional clients but including OTC/derivatives with life-cycle events for regions, provinces 
and public entities), excluding new business, subject to prior registration. 6 month run-off period for 
Epayments institutions and retail/non-professional clients of investment firms. Branches can do new 
business too. Specific measure for Settlement Finality Directive. 
 

▪ Luxembourg – changes to national regulation to address continuity of existing products, currently 
without limitations with regards to non-professional clients. 
 

▪ Netherlands –Plans amendments to existing Dutch law to prevent foreseeable cliff-edge effects and give 
the government power to use Council or Ministerial orders to take action (including deviating from 
existing law if necessary) to address unforeseen cliff-edge risks. Up to end of 2020 licensing exemption 
under temporary licensing regime for Investment Firms providing MiFID II services to professional clients 
and eligible counterparties. SFD Rules to extend current protections to all third country systems, explicitly 
stating UK designated systems under current SFD regime will automatically qualify.  
 



▪ Poland – 24 month temporary permissions regime for existing Lending contracts, 12 months temporary 
permission for Investment Services, Payments, access to Polish markets infrastructure. 

 

▪ Spain – 9 month (renewable) temporary access regime, across all products, with new license needed for 
new business or amendments to existing services subject to authorisation. 
 

▪ Sweden - transitional solution allowing the government to exempt non-EEA firms providing investment 
services, to professional clients, within MiFID II equivalence, from holding a Finansinspektionen licence; 
 

▪ Switzerland – UK and Switerland have executed a number of agreements that would enter into force 
either on 29th of March 2019 or at end of a transition period replicating current Swiss-EU framework. 

 

▪ Norway – Introduction of a temporary regime allowing UK passported firms to continue to provide MiFID 
services to professional clients and eligible counterparties (subject to conditions that may be set by the 
Norwegian regulator), and mirroring proposed EU measures on CCPs, CSDs and the novation of 
uncleared OTC derivatives. 

 

▪ Other members states - We currently have no sight of other emergency legislation. Below is an 
overview of which countries are still to take measures, as provided by Clifford Chance and partner firms: 
 

 

D. Overall impacts for firms and their clients: 

▪ Divergence of MS solutions and narrowness of EU solutions create “patchwork” of regimes with differing 
outcomes for clients in different MS and/or with differing products or services. 

▪ Such a divergence would hamper ability to offer one-stop-shop solutions to clients with operations across 
more than one MS unless firms localise in EU 27 to reobtain passporting. 

▪ Temporary nature keeps pressure on localisation and review of firms’ product & client coverage. 
 

Due to these issues we continue to advocate for an urgent and ambitious (i.e. non-restrictive) pan-

EU27 solution. 

Member State Reported actions relevant to continued provision of financial services by UK-based firms

Cyprus No reported actions.

Estonia No reported actions.  

Greece No reported actions.

Hungary No reported actions.

Latvia
Announcement (in Latvian) on 18 January 2019 by the Latvian Financial and Capital Markets Authority noting that 

UK firms lose their passports but that existing contracts remain valid.

Lithuania No reported actions.

Portugal

Bank of Portugal Q&A (in Portuguese) indicating that UK firms lose their passports and would only be permitted to 

act in Portugal if authorised by the Bank of Portugal (or in the case of investment services on the exclusive 

initiative of the client in accordance with Portuguese law).



Appendix – no deal legislative steps 

1.0 High level analysis of client impacts: 

 

▪ All EU Member States – 12-month equivalence for UK based CCPs (cleared derivatives), 24 
months equivalence for UK based CSDs and 12-months window within which transfers/novations of 
uncleared derivatives to EEA counterparty can be effected without triggering new margining and 
clearing requirements. No other life-cycle event covered for either cleared or OTC derivatives.  

 

▪ Austria - no additional FS measures to ones announced by the EU. Relatively restrictive National 
Licensing Regime (NLR) (compared to German NLR as benchmark). 

 

▪ Belgium – three pronged measures including: (a) regime permitting investment firms to offer, deliver 
to and perform service for professional clients, (b) wide edict powers allowing grant of licenses, on 
recommendation from markets authority and/or central bank, without client or institution type 
restrictions for continuity of existing contracts, and (c) edict powers to grant market access and 
alleviate reporting requirements for CCP/MTF/OTF as necessary and as recommended by markets 
authority, on temporary basis. Relatively open NLR (compared to German NLR as benchmark) 

 

▪ Czech Republic - measures enabling UK FS firms to settle pre-Brexit claims and obligations but will 
not be able to enter into new obligations. Unclear if it will allow for lifecycle events. Relatively 
restrictive NLR (compared to German NLR as benchmark). 

 

▪ Denmark – national licensing for investment (and ancillary) services for professional clients and 
eligible counterparties, but for UK based firms restricted to 12 months only. Relatively restrictive 
NLR (compared to German NLR as benchmark).  

 

▪ Finland – Licences can be requested for provision of both new and existing investment services and 
ancillary products (within scope of MiFID equivalence) to professional clients and eligible 
counterparties.  

 

▪ France – Potential to cover all products having life cycle events; however, appears to be limited to a 
few select financial products and services in supporting interpretative documents. Discretion for 
French Government to adopt specific measures where strictly necessary for interests of France and 
French entities. Facilitated repapering regime for ISDA contracts under “passive acceptance”, 
subject to certain conditions.  

o French NLR “Inter-Dealer Exemption” confirmed for third-country authorised credit institutions 
or investment firms, including UK based firms only dealing on principal to principal basis, (i.e. 
not for clients) in OTC transactions in financial instruments with authorised credit institutions or 
investment firms in France. Relatively restrictive current NLR (compared to German NLR as 
benchmark). 

 

▪ Germany – Continuing access to services across all existing products used up to Dec 2020. 
Relatively open existing NLR. 

 

▪ Ireland – Aside from specific measure on Settlement Finality Directive, no additional contingency 
measures to EU measures. Relatively liberal current NLR (compared to German NLR as benchmark) 
which includes a wider interpretation of the MiFID 2 Safe Harbour regime for investment services in 
national law than in other Member States. 

 



▪ Italy – 18-month temporary permissions regime for banking services (excluding new business but 
including deposits accepted prior to Brexit) and Investment services (excluding retail and non-
professional clients but 18 months for OTC/derivatives including life-cycle events for regions, public 
entities and provinces) subject to registration latest 3 days before Brexit. 6-month run-off for 
retail/non-professional clients of investment firms and E-money institutions. Permissions for CCPs 
and Trading venues for MTFs and OTFs subject to prior registration by Brexit day. Relatively 
restrictive NLR (compared to German NLR as benchmark). 

 

▪ Luxembourg – measures to limit impact on contractual continuity (no limitation on type of clients). 
Detail to be provided. Relatively open NLR (compared to German NLR as benchmark). 

 

▪ Netherlands –Ability for government to take specific action. Up to end of 2020 temporary licensing 
exemption for investment firms for MiFID II services for eligible counterparties and professional 
investors. SFD measure. Relatively liberal NLR (compared to German NLR as benchmark). 

 

▪ Poland – 24-month temporary permissions regime for existing lending products and 12 month 
regime for market infrastructure, payments and investment services. Relatively restrictive current 
NLR (compared to German NLR as benchmark) 

 

▪ Spain – 9 month (renewable) temporary access regime but requiring license for existing 
products/services subject to authorisation and new business. Relatively restrictive current NLR 
(compared to German NLR as benchmark). 

 

▪ Sweden – Permission until end of 2021 for government to exempt from licensing investment firms 
offering existing and new investment services and ancillary products (within scope of MiFID 2) to 
professional clients. Relatively restrictive current NLR (compared to German NLR as benchmark). 

 

▪ Switzerland – UK and Swiss government have executed series of agreements replicating current 
access rights. Relatively open NLR (compared to German NLR as benchmark) 

 

▪ Norway – Licences can be requested for provision of both new and existing investment services and 
ancillary products (within scope of MiFID equivalence) to professional clients and eligible 
counterparties. Incorporation of EU measures on CCPs, uncleared OTC derivatives and CSDs. 

 

▪ Other member states – Detail not known, action potentially not yet undertaken – see table above 

 

▪ Clients with more than one location covered by existing product - potential issues on 
divergence between measures undertaken by individual Member States. 

 

Key: 

- wide contingency measures coupled with relatively liberal national access regime 
 

- wide contingency measures coupled with relatively restrictive national licensing regime or 
narrow specific measures coupled with a relatively liberal national licensing regime 
 

- narrow contingency measures coupled with relatively restrictive national licensing regime 
 

- no contingency measures yet announced or planned 
 

- potential conflict of measures taken reducing overall benefit to underlying client 



2.0 Further detail of Measures undertaken so far by the EU or Member States 
 

 
2.1 Contingency Measures taken by the EU 

 

EU and ESAs have taken very narrow, temporary and limited contingency measures putting the onus on 
the private sector and MS solutions. On 19th December 20182 the European Commission published two 
Implementing and two Delegating Acts covering: 

 

- UK CCP equivalence/cleared derivatives – Implementing Act granting 12-month equivalence for UK 
CCPs from 29th March 2019, if no transition period in place, subject to ongoing equivalence with EMIR, 
appropriate cooperation agreements between supervisors and extensive information sharing. Note that 
the measure gives no exemption or permission for any life-cycle events relating to CCP cleared 
derivatives, rather it is limited to equivalence approval of CCPs as market infrastructure only; 
 

- UK CSD equivalence – Implementing Act granting 24-month equivalence for UK CCPs from 29th 
March 2019, if no transition period in place, subject to ongoing equivalence with EMIR, appropriate 
cooperation agreements between supervisors, extensive information sharing and on-site inspections; 
 

- Uncleared OTC derivatives – two Delegated Acts putting in place narrow mechanisms allowing 
novation of uncleared OTC derivatives from a UK to an EU counterparty, without triggering EMIR 
margining or clearing requirements, for a period of 12 months, and only for purpose of transfer to an 
EU/EEA counterparty (and no other purpose or life-cycle event). 

 

In practice this means that:  
- Any life-cycle events, either for cleared or uncleared derivatives, or for any underlying products that 

may have triggered the life-cycle event, are not addressed at EU level and will need to be considered 
under individual firm’s new EU/Member State license(s) and relevant individual MS measures; 

- MS and EU approaches will need to be separately assessed to determine how, taken together, they 
impact individual transactions. For example, where a life-cycle event occurs in an existing OTC 
derivative transaction benefitting from grandfathering measures under MS proposals, such a life-cycle 
event would not benefit from the clearing and margining exemptions for uncleared OTC derivatives 
under the Commission Delegated acts on uncleared OTC derivatives. 

 

As proposed/implemented these measures do not appear to be sufficient and appear to focus on 
facilitating an orderly transfer of only certain categories of financial services contracts to EU counterparties 
more than upon assuring overall stability of the market. 

 
 

2.2 Contingency Measures taken by Member States 
 

Austria – has approved a law focusing principally on movements of goods, citizens rights, tax, share 
registration and to a lesser degree UCITS. No other FS measures put in place which remain limited to EU 
measures and EU 3rd country regimes. 
 
Belgium – Bill put forward before Parliament addressing a number of national regimes aspects: 

 

o Licensing of firms providing investment services to professional clients is expanded to include offering, 
delivering  and performing such services in Belgium on cross-border basis; 
 

o Allows issuing Edicts, on recommendation of the markets authority (FSMA), that  
▪ amend requirements for such investment firms licensed to provide cross-border services to 

professional clients in Belgium in a way that protects investor interests and protects Belgian 
financial markets; 

▪ suspend data retention and transaction reporting for investment products traded on a recognised 
venue (including MTFs/OTFs) and cleared through a recognised CCP 

▪ suspend laws relating to operation of regulated markets including OTFs and MTFs from a 
relevant third country 

 

o Allows issuing Edicts, on recommendation of both FSMA and the Central Bank, that provide for 
contractual continuity of pre-Brexit contracts for all institutions and clients including amongst others 
credit institutions, asset managers, insurers, investment firms, UCITS, and others. 

                                                

2 https://ec.europa.eu/info/brexit/brexit-preparedness/legislative-initiatives-and-other-legal-acts_en 



 
Czech Republic – Bill permits UK based financial services firms to carry out activities necessary to settle 
existing receivables and debts contracted under current passporting rights without limitation on firm, client 
or product type. Measure valid until end of 2020. No registration needed. UK based firm will be regarded 
same as other EU member state provider solely for purpose of meeting existing contractual obligations. 
Supervision by the Czech National Bank. Unclear to what extent life-cycle events will be permitted. No 
provisions for future access/new products. Due to generalised wording of the Bill, some uncertainty 
remains on interpretation by National Bank. 
 
Denmark – has approved a law that is allowing national licensing of firms providing investment services 
and ancillary products and services (to the investment service) to professional clients and eligible 
counterparties. However, due to “political uncertainty” the regime for UK based firms, that have to apply 
for the license prior to Brexit day, is limited to a 12-month permission only, while all other firms will 
benefit from a full license. 
 
Finland – The expectation is that law would create a new national regime under which third country firms 
can obtain a cross-border licence to provide MiFID services to professional clients and eligible 
counterparties (with a transitional regime for UK firms).  Key highlights: 

 

o EEA investment firm or credit institution currently providing investment services or activities in Finland 
under a passport (whose home state is withdrawing under Art. 50 of TEU), has to apply for a cross-
border licence at the latest on the date of withdrawal to continue services in Finland; 
 

o A UK firm currently holding a MiFID/CRD IV passport in Finland could continue to provide investment 
services and activities to Finnish institutional clients after Brexit on a cross-border basis without 
disruptions or breaks, provided it has applied for a cross-border licence before Brexit takes effect and 
at least until the FIN-FSA has processed the UK firm’s application; 
 

o Conditions for cross-border licence closely linked to branch requirements under MiFID II Art. 39;  
 

o Activities not to significantly differ from activities a Finnish or EEA investment firm may carry out; 
 

o Third country firm supervision regime to be equivalent in essential parts to Finnish regime;   
 

o FIN-FSA has to conclude a MoU with the third country supervisor to grant the licence; 
 

o Life-cycle events trigger a licensing requirement in Finland but under the proposal, in certain cases 
the mere execution of rights and obligations under an existing derivative contract would not 
necessarily constitute a new contract or corresponding event which would trigger a Finnish licensing 
requirement. 

 
France – The French government will be able to adopt measures for a “no-deal” Brexit by means of 
Ordinances without a lengthy parliamentary procedure under powers given to it by the French Brexit Bill. 
First such Ordinance was issued 7th of February 2019. Key highlights include measures to: 

 

o Allow French entities to have access to third country interbank and settlement systems, by ensuring 
the finality of payments made through such systems; 
 

o Ensure continuity of the use of master agreements in financial services noting that loss of passport 
does not raise legal concerns for most ongoing contracts, since as a matter of practice, those would 
be generally transferred to duly authorised EU entities; 
 

o Adopt specific measures to secure the transfer or performance of ongoing contracts and plans to 
define a run-off regime for transactions in the interest of France and French entities, in the event 
where operational difficulties delay transfers.  In this respect it should be noted that the interpretative 
Rapport accompanying the proposed law comments that these measures will be used for specific 
contracts such as those related to FX, trade in precious metals and CO2 permit trading; 
 

o Bring into French law ISDA type master agreements; 
 

o Put in place a more flexible licensing regime for clearing houses in the event of a no-deal Brexit, to 
secure the status of French entities by guaranteeing access to UK market infrastructures post-Brexit, 
including replacement of the credit institution licence for clearing houses by a specific clearing house 
licence from ACPR;* 
 



o Extend the scope of transactions eligible for set-off and termination under the financial collateral 
regime to, amongst others, spot FX transactions, buying, selling and settling precious metals or 
emission allowances transactions;* 
 

o Allow compound interest, including interest due for a period of less than one year, contrary to the 
current condition requiring interest due for at least one year;* 

 

o Creating a mechanism to facilitate repapering for French firms may want to move their business from 
UK firms to EU27 branches or subsidiaries – allows negotiation of such a new contractual relationship 
to be done under the conditions of ordinary law, subject to the normal conditions for offer and 
acceptance of a contract. However, the ordinance also provides for a temporary mechanism for 
"passive acceptance" of the offer of a new agreement, available for a period of 12 months following 
entry into force of the Ordinance, where the novated contract is "virtually identical in all respects" to 
the original contract, subject to the following conditions:  
▪ New contract must be governed by French law and provide for jurisdiction of the French courts;  
▪ The new counterparty must be in the same group of companies as the UK service provider and 

have a credit quality step identical to or greater than that of the original UK counterparty;  
▪ The offer must be sent in writing to the addressee;  
▪ The offer must be accompanied by a new framework contract marked up against the former one;  
▪ The offer will be deemed accepted upon the expiry of five working days from the receipt of the 

offer, if the addressee demonstrates acceptance by conduct (i.e., by dealing in accordance with 
the terms of the new contract 5 working days or more after receipt of the offer).  

 
 

* These measures are described under interpretative Rapport to National Assembly accompanying the 
proposed Brexit law and under the proposed Pacte Law (separate from the Brexit law) which may not take 
effect by end of March 2019 

 

All measures taken must be converted into law within 12 months from implementation. Conversion into law 
is subject to full parliamentary scrutiny, vote and open to amendments. 
 
AMF and ACPR have confirmed the exemption for market inter-dealer OTC transactions under French 
NLR. This means that if the only investment services, and/or ancillary activities, provided or carried out in 
France by a third-country credit institution or investment firm are OTC transactions or financial 
instruments, on own account basis (excluding execution of transactions on behalf of clients), with credit 
institutions or investment firms in France, then the third-country firm will not require a license in France. 

 
Germany – amendments to the Tax, Insurance (VAG) and Credit Institutions (KWG) laws: 

 

o Highlights of VAG amendments: 
▪ Gives BaFin the possibility to grant transitional arrangements up to the end of 2020 to avoid any 

harm to policyholders and the beneficiaries of the insurance contracts,  
▪ Enables UK based insurers to transfer or terminate existing contracts within a reasonable 

timeframe, or, where not possible, have an orderly run-off, 
▪ Aims at minimizing risks to major institutions in the financial sector that arise from the activities of 

natural persons, which may have a material impact on the overall risk profile of the institution. 
 

o Highlights of KWG amendments: 
▪ BaFin can allow firms based in the UK, which have been providing cross-border banking or 

financial services based on a European passport before Brexit, to continue to operate financial 
transactions in Germany up to the end of 2020 at the latest. The requirement that activity should 
be ‘closely connected’ to existing contracts means that in practice this can permit grandfathering 
of existing transactions up to the end of December 2020. 

▪ Treat highly paid material risk takers as equivalent to senior executives, who are entitled to self-
employment or dismissal of employees, with regard to dismissal protection. 

 

o Summary of Tax law changes have not been covered in this note.  
 

o Future market access/new business will continue to be subject to either holding an EU passport or a 
Bafin issued license within the perimeter permitted under Germany’s relatively liberal National 
Licensing Regime. 

 



Ireland – Contingency measures published on 20th of December focus principally on non-FS measures. 
FS actions currently limited to EU measures undertaken. Specific measure for Settlement Finality Directive 
to assure continued access to UK payments systems. 
 

Italy – Government has issued a decree permitting: 

- Cross-border provision of banking services – an 18-month temporary permission regime 
allowing to service existing transactions, but not entering into new business, across all 
products, including deposits accepted prior to Brexit day. All subject to registering for the 
Temporary Permission with Consob or Bank of Italy not later than 3 days before Brexit day; 

- Cross-border provision of MiFID Investment Services and Ancillary products - an 18-
month temporary permission regime for transactions with professional and eligible clients, but 
not allowing new business. 6-month run-off window for non-professional/retail clients. Special 
carve out for OTC/cleared derivatives for non-professional regions, provinces and public 
entities for which a period of 18 months will be allowed but limited to servicing (including life-
cycle events) but not entering into new or renewal transactions. Subject to registering for the 
Temporary Permission with Consob or Bank of Italy not later than 3 days before Brexit day; 

- Branch provision of services – as above, but without restriction to enter into new business; 
- Market infrastructure – recognition of CCPs and trading venues for MTFs and OTFs subject 

to registration with Consob or Bank of Italy not later than Brexit day; 
- Emoney institutions – 6-month run-off subject to prior registration with Consob and/or Bank 

of Italy. 
- Specific measure issued for Settlement Finality Directive.  

Note - we understand that although each edict has a very short term (60 days) before it has to be 
put into law, it is established practice that Government simply re-issues any edicts not 
implemented in law on the day it expires, without limits to how long for this can be done. 

 
Luxembourg – Government has put forward omnibus law amending six laws governing national 
regulation including financial services, payment services, asset management, alternative investments, 
insurance, licensing of financial services firms. Focus on assuring uninterrupted operation of 
Luxembourg’s financial markets including operations of financial institutions, their clients, depositors, 
reinsurers, and others. Measures are to be temporary (time limit not published) and to provide government 
ability to take further measures including on contractual continuity. No limitations in current announcement 
with regards to clients not classed as professional clients. 
 
Netherlands – The Ministry of Foreign Affairs has drafted two Brexit Contingency Bills and submitted 
them to the parliament.  The Bills include amongst other: 

 

o Gives the Dutch government the power to use a Council or Ministerial order, in exceptional 
circumstances, to take action (including deviating from existing law if necessary) to address previously 
unforeseen cliff-edge risks; 
 

o No specific financial services measures in the Act, but the Council/Ministerial order powers would 
most likely be used if needed to take action for financial stability purposes; 
 

o The Dutch Ministry of Finance, De Nederlandische Bank and the AFM continue to urge firms to take 
action themselves to mitigate against no-deal Brexit, although they are also working on issues such as 
contract continuity to see if more needs to be done by public sector solutions; 
 

o Change to SFD rules to extend the current protections to all third country systems that are subject to 
supervision meeting requirements to be set out in secondary legislation (likely BIS for CPSS/IOSCO 
guidelines for financial market infrastructures to apply), explicitly stating that systems currently 
designated by the UK under the current SFD regime will automatically qualify.  

 

Furthermore, Dutch Government has announced under the Financial Supervision Act that UK based 
Investment firms transacting MiFID II services (and dealing on own account) with professional clients and 
eligible counterparties will be able to apply for a license exemption of up 1st of January 2021 under a 
temporary permissions regime.  
 
Requires registration of the firm with the AFM and confirmation that the firm is supervised by FCA/PRA. 

 



Poland – Law implemented giving different treatment for UK or Gibraltar based firms: 

- Lending products - banks can service existing credit contracts for up to 24 months. Will not be able 
to conclude new credit contracts, extend ongoing contracts, increase amount available to borrowers or 
make changes increasing their risk exposure. 

- Payment and electronic money services – institutions can continue to provide services for not 
longer than 12 months. 

- Investment Services and activities – Investment firms can continue performing existing investment 
services and activities contracts up to 12 months, but without a new license cannot enter into new 
agreements, extend ongoing agreements, or increase risk exposure. 

- Market infrastructure – participants in payment and settlement security systems can conduct activity 
in Poland to the extent necessary to perform agreements related to participation in the systems for not 
longer than 12 months. 

- Insurance and Reinsurance – UK or Gibraltar undertakings can perform existing life insurance 
contracts concluded in Poland for up to 24 months and non-life insurance contracts for up to 12 
months,  on same terms as EU providers, but cannot conclude new or extend ongoing contracts, or , 
provide cover for new risks (including increasing the sum insured) or increasing the level of their risk 
exposure. Reinsurance activity can be continued for up to 24 months subject to same restrictions as 
for insurance products. 

 

Spain – Royal edict issued providing following measures: 

- Existing contracts for banking, securities, insurance or other financial services remain in force; 
- Current licence remains in force for nine months following Brexit day for activities linked to servicing of 

existing contracts which require authorisation (can be extended by the Government) to enable: 
o an orderly termination of existing contracts or assignment to an authorised entity; or 
o application for a new authorisation in Spain, in which case, the nine-month temporary license will 

start on the later of the date of application for new authorisation or of entry into force of the law. 
- UK based providers must obtain a new license under the third country authorisation regime to: 

o renew or amend existing contract in a way entails provision of new services in Spain or affects 
essential obligations of the parties; 

o provide activities linked to servicing of existing contracts which require authorisation; or 
o enter into new contracts. 

 
Sweden – proposing a transitional solution for continued access to some investment services: 

 

o Allowing the government until end of 2021 to exempt non-EEA domiciled investment firms from 
requirement to hold a Finansinspektionen licence to provide investment services in Sweden within 
scope of existing EU MiFID II equivalence regime; 
 

o Specifically citing avoiding disruption to derivatives markets as the rationale for the measure; 
 

Limiting the measure to firms providing services to professional clients, only coming into effect in a no-
deal scenario and being temporary in nature. 

 
Switzerland – is not included in the current EU/EEA passporting regime with access to Swiss markets 
governed by a combination of a relatively open Swiss national access rights and a number of bilateral 
agreements, MoUs and equivalence/mutual recognition decisions between EU and Swiss authorities. UK 
and Swiss government have announced in late January that they have replicated (or will finish replicating) 
these arrangements between Switzerland and the UK before 29th of March 2019.  
 
Norway – has announced measures that allow third country investment firms that prior to Brexit provided 
products and investment services (within scope of MiFID 2) to Norwegian professional clients under an 
EU/EEA passport to continue to conduct such investment activities (new and existing contracts) to 
professional clients and eligible counterparties in Norway for a temporary period. Incorporated EU 
measures on CCPs, CSDs and uncleared OTC derivatives. 


